
IN THE CIRCUIT COURT OF THE EIGHTEENTH JUDICIAL CIRCUIT
IN AND FOR SEMINOLE COUNTY, FLORIDA

STATE OF FLORIDA

vs. 

GEORGE ZIMMERMAN

Case No.: 2012-CF-001083-A

NON-PARTY BENJAMIN L. CRUMP, ESQ.’S     
RESPONSE IN OPPOSITION TO DEFENDANT’S     

MOTION TO COMPEL  

Non-party Benjamin L. Crump, Esq. (“Attorney Crump”), by and through undersigned 

counsel, hereby responds to the February 12, 2012 Motion Regarding Deposition of Benjamin 

Crump, Esquire(the “Motion to Compel” or “Motion”) filed by Defendant George Zimmerman 

(“Defendant”),  and  respectfully  requests  that  the  Court  enter  an  order  denying  Defendant’s 

Motion  to  Compeland  precluding  the  deposition  of  Attorney  Crump  (or,  in  the  alternative, 

significantly limiting the scope of any such deposition).1

I. OVERVIEW

Withoutattempting  to  make  any sort  of  threshold  showing designed  to  overcome the 

formidable  presumptionand  public  policy  concerns  against  deposing  opposing  counsel  or 

discovering work product,Defendant seeks to depose Attorney Crump –counsel retained by the 

victim’s parents to protect their rights as next of kin and who will be defendingtheir upcoming 

depositions in this criminal proceeding.

As a matter of law, Defendant’s Motion must be denied.

1
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 Attorney Crump reserves the right to seek affirmative relief from the Court – as opposed to 
simply responding to Defendant’s Motion – but, to the extent necessary, respectfully requests 
that this response be construed as seeking a protective order and any other appropriate relief to 
which he may be entitled pursuant to, inter alia, FLA. R. CRIM. P. 3.220(l)(1) (authorizing court to 
enter an order prohibiting the taking of any deposition or limiting its scope, providing that a 
deposition  be  sealed,  or  providing  any other  such  relief  as  may be  appropriate  to  protect  a 
witness from harassment, unnecessary inconvenience or invasion of privacy). 



II. BACKGROUND & PROCEDURAL POSTURE

A. Retention of Attorney Crump andScope of His Representation vis-à-vis the 
Case at Bar

On  February  26,  2012,  Defendant  shot  and  killedTrayvon  Benjamin  Martin 

(“Trayvon”).See,  e.g.,  INTERVIEW BY SEAN HANNITY/FOX NEWS NETWORK WITH DEFENDANT, Seminole 

County, Fla. (July 18, 2012) (further waiving right against self-incrimination and admitting that 

heshot and killed Trayvon).  

Approximately two days later, Trayvon’s parents retained Attorney Crump to, inter alia, 

pursue and protect their rights as the next of kin of a homicide victim and to pursue any wrongful 

death  and  other  civil  claims  that  they  or  Trayvon’s  estate  may  have  –  including  statutory, 

common law and constitutional claims against Defendant and others arising out of or relating to 

Trayvon’s  death,  access  to  public  records,  and  the  criminal  investigation  and  eventual 

prosecution of Defendant.  (Ex. 1, Crump Aff. at 2, ¶ 6).2

The broad scope of Attorney Crump’s engagement has remained the same at all times 

material to this case and, since February 2012, his representation of Trayvon’s parents has been 

continuous and remains ongoing.  (Id. at 2, ¶ 7).

From the outset of his representation through the present, Attorney Crump has gathered 

factual information and performed research from which he has formed – and continues to form – 

his own legal opinions, conclusions, mental impressions and theories of liability in regard to the 

litigation.  (Id.).  This confidential information bears upon and includes not only Defendant’s 

2
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 For the convenience of the Court, a true and correct copy of the Affidavit of Benjamin L. 
Crump, Esq. – which was previously filed in open court on February 5, 2013 – is attached hereto 
as Exhibit 1.
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claim of self-defense and Florida’s so-called “Stand Your Ground Law”3 – which would also 

potentially  apply  in  a  civil  proceeding,  see,e.g.,  FLA.  STAT. §§ 776.013(3),  776.032  –  but  is 

coextensive with a host of other overlapping legal issues, claims and defenses that are at issue in 

the  instant  criminal  proceeding  and  clearly  anticipated  to  be  at  issue  in  parallel  or  future 

litigation.See, e.g., (Id. at 4 n.1 and 5, ¶ 16);compare also, e.g., FLA. STAT. §§ 782.04, 782.07 and 

Florida’s Standard Jury Instructions for Criminal Cases, 7.4 and 7.7 (setting forth the elements of 

second degree murder and manslaughter),withFLA. STAT. § 768.19 (providing a right of action to 

the estate and survivors of a person killed by a “wrongful act” or negligence) and FLA. STAT. § 

95.11 (eliminating certain statute of limitations and providing,  in part,  that  a wrongful death 

action  may be  predicated  on  second  degree  murder  or  manslaughter,  as  well  as  other  acts 

described in FLA. STAT. §§ 782.04, 782.07).4

B. After The Stanford Police Department Concluded Its Investigation, Attorney 
Crump DiscoveredWitness 8 and Takes Her Recorded Statement 

On March 12, 2012, more than two weeks after Defendant killed Trayvon, Bill Lee, Jr. – 

then Chief of the Sanford Police Department– announced that authorities did not have any basis 

3

3

SeeChapter 2005-27, Laws of Florida, as codified at  FLA. STAT. §§ 776.012, .013, .031, .032 
[hereinafter, “Florida’s Stand Your Ground Law”].

4

4

 In light of this extensive overlap, Defendant’s suggestion that Attorney Crump somehow fails 
to meet the “standard” of being “‘opposing counsel,’” (Motion at 3) – a putative standard that, in 
any event, is not discussed or otherwise addressed in Defendant’s Motion – misses its mark. 
Attorney  Crump  has  been  retained  by  the  victim’s  parents  to  assert  civil  claims  against 
Defendant that are comprised of substantially the same – if not identical – elements as those 
comprising the criminal charges in this proceeding.  Together with the identical issues raised by 
Defendant’s claim of self-defense and Florida’s Stand Your Ground Law, as well as the fact that 
Attorney Crump will  be  literally  sitting  across  the  table  from Defendant’s  counsel  when he 
defends  their  upcoming  depositions  in  this  proceeding,  the  status  of  Attorney  Crump  as 
“opposing counsel” and the directly adverse interests of his clients to those of Defendant should 
be beyond peradventure.
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to dispute Defendant’s claim of self-defense or make an arrest, (Ex. 1, Crump Aff. at 5, ¶ 11),5 

and informed Attorney Crump that his department had effectively concluded its investigation and 

was turning the case over to former State Attorney Norman Wolfinger.  (Id.  at 5, ¶ 15);  see 

alsoMonique O. Madan,  Sanford Chief: Shooting Death of Miami Teen Turned Over to State 

Attorney, MIAMI HERALD, March 12, 2012, available at2012 WLNR 5318494.

Undaunted by the prospect the prospect the admitted killer of his clients’ son might never 

be  arrested  –  much  less  subject  to  a  criminal  jury  trial  –  Attorney  Crump  and  his  clients 

redoubled their efforts to gather any additional information that they could in anticipation of a 

wrongful death suit and the rest of the Litigation, including any evidence that might cast further 

doubt on Defendant’s claim of self-defense and the putative presumptions provided in Florida’s 

Stand Your Ground Law.  (Ex. 1, Crump Aff. at 6, ¶ 16).  On March 18, 2012, their continued 

vigilance led to the discovery of “Witness 8” – the young lady who was on the phone with 

Trayvon in the crucial minutes before his death at the hands of Defendant.  See(Id. at 6, ¶ 17). 

5

5

See also Press Conference, Chief Bill Lee, Jr., Sanford Police Department (March 12, 2012), 
available  athttp://www.wftv.com/news/news/sanford-officials-hold-news-conference-teens-
shoot/nLRC3/ (last visited Feb. 18, 2013).  
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On March 19, 2012, Attorney Crump telephonically interviewed Witness 8, (Id. at 6, ¶ 

18),6and made a contemporaneous audio recording of her statements.  (Id. at 8, ¶ 22).7Late that 

evening, the Civil Rights Division of the U.S. Department of Justice announced that, along with 

the  FBI  and  U.S.  Attorney’s  Office  for  the  Middle  District  of  Florida,  it  had  opened  an 

investigation into Trayvon’s killing.  

On April  11,  2012,  the State  swore out  its  Affidavit  of  Probable  Cause and filed  its 

Information, charging Defendant with, inter alia, second degree murder in violation of FLA. STAT. 

§ 782.04(2).  

C. The State and Defendant Agreedto be Bound by Florida Rule of Criminal 
Procedure 3.220 but Have Failed to ListAttorney Crump as a Witness Who 
May Have Relevant Information 

6

6

 Attorney Crump was, of course, free to interview Witness 8 with or without the presence, 
knowledge  or  consent  of  any  law  enforcement  authority,  the  State  Attorney’s  Office,  or 
Defendant’s counsel (assuming he even had counsel at this time).  See,  e.g.,  Penalver v. State, 
926 So. 2d 1118, 1130 (Fla. 2006) (observing that witnesses are “not the property of the State or 
the defense” and that a “lawyer may properly interview any witness or prospective witness for 
the opposing side in any civil or criminal action without the consent of opposing counsel or 
party.”) (citations and quotations omitted); Mathews v. State, 44 So. 2d 664, (Fla. 1950) (noting 
that counsel was not under any obligation to secure the authority or permission of the State 
Attorney before conducting witness interviews);  Gilbert v. State, 547 So. 2d 246, 249 (Fla. 4th 
DCA  1989)  (chastising  prosecutor  and  authorities  for  apparently  impeding  defendant’s 
investigation by instructing witness not to speak to defense counsel unless they were present); 
Devlin v. Rossman, 205 So. 2d 346 (Fla. 3d DCA 1967) (“It is the general rule that attorneys for 
one party in a pending cause are free to interview . . . witnesses without the consent or presence 
of opposing counsel.”).

7

7

 Two weeks later,  the State Attorney’s Office interviewed Witness 8 and recorded her sworn 
statement.  INTERVIEW BY BERNARDO DE LA RIONDA, ESQ. WITH WITNESS 8 (Apr. 2, 2012).  Defendant 
does  not  contend in  his  Motion  that  there  are  any material  contradictions  or  inconsistences 
between Witness 8’s prior March 19, 2012 interview with Attorney Crump and her April 2, 2012 
statement to the State.  In any event, Witness 8 swore in her interview with the State that no one 
had threatened her or made any promises in regard to her testimony and that,  while she had 
previously spoken with Attorney Crump by telephone, Attorney Crump had not made Witnesses 
8 any promises or tricked her in any way.  Id.  
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Less  than  a  week after  being  charged,  Defendant  elected  to  participate  in  discovery, 

thereby binding himself and the State to the discovery provisions of Florida Rule of Criminal 

Procedure  3.220.   (Apr.  16,  2012  Demand  for  Discovery);  FLA.  R.  CRIM.  P. 3.220(a).In 

accordance  with  that  election,  on  May  14,  2012,  the  State  served  Defendant  with  its 

initialDiscovery Exhibit.(May 14, 2012 State’s Discovery Exhibit).

The  State  did  not  list  Attorney Crump as  a  witness  in  its  Discovery Exhibit.   (Id.). 

Instead, it simply identified Witness 8 as a “Category A” witness and specifically disclosed that, 

in addition to her April 2, 2012 statement to the State Attorney’s Office,Witness 8 had also given 

an audio-recorded statement to Attorney Crump. (Id. at 2, 4).  The State attached aCD containing 

a copy of the recording to the Discovery Exhibit and provided the CD toDefendant.(Id. at 4).8

On June 14, 2012, Defendant filed his initial witness list pursuant to  FLA. R. CRIM. P. 

3.220(d)(1)(A) (requiring a defendant who elects to participate in discovery to provide the State 

with a written list of “all witnesses” whom the defendant expects to call at trial or any hearing) 

(emphasis added).  (June 14, 2012 Witness List).  Despite his knowledge that Attorney Crump 

had  interviewed  Witness  8  and  taken  her  recorded  statement,  Defendant  chose  not  to  list 

Attorney Crump as a witness.  (Id.)

While both parties have recognized their  continuing duty to list  witnesses and timely 

disclose  additional  discovery  material  pursuant  to  Rule  3.220(j)  –  see  e.g.,  (Jan.  18,  2013 

Defendant’s  Supplemental  Notice  of  Reciprocal  Discovery);  (Dec.  13,  2012  State’s  11th 

8

8

See  alsoMARK O’MARA,  P.A.,  STATE’S 11TH SUPPLEMENTAL DISCOVERY (Jan.  7,  2013), 
http://www.gzlegalcase.com/index.php/press-releases/78-11th-supplemental-discovery 
(indicating that Defense received a copy of the Crump Recording from the State on May 14, 
2012) (lasted visited Feb. 19, 2013).
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Supplemental Discovery); (Oct. 23, 2012 Defendant’s Supplemental Witness List) – at no time 

throughout this proceeding has the State or Defendant ever listed Attorney Crump as a witness.9

D. The Court Makes Attorney Crump Its Witness For The Limited Purpose of 
Addressing Issues Incident to His Recording of Witness 8

On October 19, 2012, the Court held a hearing on one of Defendant’s prior motions to 

compel, which, in pertinent part, sought the following discovery from the State:

Access to and a true copy of the original recorded interview of 
Witness 8 made by the Martin Family attorney, Benjamin Crump, 
including a list of people present during the interview; the chain of 
custody of the recording, including the circumstances of its release 
to  the  media  (ABC News);  and  any reports  by state  or  federal 
agencies that had possession of the recording[].

(Oct.  12,  2012  Defendant’s  Mot.  to  Compelat  1).   At  the  hearing,  Attorney  Crump  was 

summoned to the bar and engaged in a colloquy with the Court and Defendant’s counsel.  After 

the Court asked Attorney Crump how his recording of Witness 8 came about, what process he 

used to make the recording and who was present with him at the time of the recording, the Court 

decided,  sua sponte, to make Attorney Crump its witness.  (Id.).10  In doing so, however, the 

Court  emphasized that any deposition of Attorney Crump would be limited to the foregoing 

issues – a point which the Court reiterated at two subsequent hearings.    

9

9

 With respect to Defendant, in particular, more than five months after the State provided its 
initial  discovery and just  four  days  after  Attorney Crump appeared at  the October  19,  2012 
hearing noted further below, Defendant represented to the State and the Court that “all persons 
known to him to have information which may be relevant to the defense of the pending charges” 
were the individuals identified in his  supplemental  witness list.   (Oct.  23,  2012 Defendant’s 
Supplemental Witness List at 1).

10

1

 Curiously enough, Defendant’s counsel objected, contending that Attorney Crump was not on 
any witness list and could therefore not be deposed..      
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In the subsequent weeks, Attorney Crump provided the State or the Defense with all of 

the information requested in connection with or required by the October 19, 2012 hearing and 

Defendant’s closely-related November 30, 2012 motion;and, on February 5, 2013, undersigned 

counsel made his appearance and filed Attorney Crump’s detailed fifteen-page affidavit.  See 

generally (Ex. 1, Crump Aff.).    

While Defendant apparently now seems satisfied that he has discovered all relevant and 

discoverable information concerning Attorney Crump’s recording of Witness 8, on February 13, 

2013, he filed his instant Motion to Compel, seeking to depose Attorney Crump on unspecified 

issues well beyond the scope of those for which the Court made Attorney Crump its witness.  See 

generally (Feb. 13, 2013 Defendant’s Mot. at 1-4).    

III. APPLICABLE LAW

A. The Rights  of  Next  of  Kin  and the  Roleof  Attorneys  In  Our Adversarial 
System of Justice

The next of kin of homicide victims have a fundamental and constitutionally protected 

right to be heard in criminal proceedings, FLA. CONST. art. I, § 16, and to obtain redress fortheir 

wrongs in civil proceedings.FLA. CONST. art. I, §§21, 22;  see also,  e.g.,Marbury v. Madison, 5 

U.S. (1 Cranch) 137, 147 and 163 (1803) (“It is a settled and invariable principle, that every 

right, when withheld, must have a remedy, and every injury its proper redress. . . .  The very 

essence of civil liberty certainly consists in the right of every individual to claim the protection 

of the laws, whenever he receives an injury.  One of the first duties of government is to afford 

that protection.”); Psychiatric Assocs. v. Siegel, 610 So. 2d 419, 424 (Fla. 1992) (“The right to go 

to court to resolve our disputes is one of our fundamental rights.”), abrogated, in part, on other  

grounds in Agency for Health Care Admin v. Associated Indus. of Fla., Inc., 678 So. 2d 1239, 

1253 (Fla. 1996).  To obtain such redress, however, those who have been wronged must turn to 
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an attorney to champion their cause.  See, e.g., Hickman v. Taylor, 329 U.S. 495, 514-15 (1947) 

(“[T]he lawyer and the law office are indispensable parts of our administration of justice.Law-

abiding  people  can  go  nowhere  else  to . . . obtain  redress  for  their  wrongs.”)  (Jackson,  J., 

concurring).11

For this reason, an attorney is unlike any other professional; he is not only integral to the 

development and maintenance of the lawbut is an arm of the judicial branch and essential to its 

administration of justice.  See,  e.g.,The Florida Bar v. Murrell, 74 So. 2d 221, 224 (Fla. 1954) 

(“The lawyer is an officer and right arm of the court in the administration of justice. . . .”); Fla. 

R.  PROF’L CONDUCT 4-  preamble  (“A lawyer,  as  a  member  of  the  legal  profession,  is  a 

representative  of  clients,  an  officer  of  the  legal  system,  and  a  public  citizen  having  special 

responsibility  for  the  quality  of  justice.”);  Michael  Nachwalter  et  al.,  Facing  The  Tide  of  

Change: An Analysis of the Effect of MDP’s on the Public in Florida, 74  FLA. B.J.  13, March 

2000, at 2 [hereinafter “74 FLA. B.J. 13, March 2000”].

B. Purpose and Scope of Duty of Confidentiality, Attorney-Client Privilege and 
Work Product Immunity

Given  the  necessity  to  seek  out  and  vindicate  one’s  rights  through  counsel  in  our 

adversarial system of justice, from time immemorial the law has taken special care to protect the 

11

1

 While Defendant’s counsel may rightly observe that simply having “esquire” appear after 
one’s name does not – in and of itself – confer any special status or immunity in regard to being 
deposed,  INTERVIEW BY TONY PIPITONE/WKMG-ORLANDO WITH MARK O’MARA, ESQ., Sanford, Fla. 
(Feb. 14, 2013) (“I don't believe that having an 'Esq.' after your name makes you immune from 
deposition.”),  the Court  might  nevertheless  do well  to  consider  the etymology of that  word. 
SeeOXFORD ENGLISH DICTIONARY 398 (2d ed.  1989) (noting that  “esquire” is  derived from Old 
French and Latin  –  esquier  and  scutarius,  respectively – meaning “shield bearer”).   Indeed, 
“shield  bearer”  may  in  fact  be  a  rather  apt  description  of  the  attorney’s  essential  role  in 
advocating for the rights of others that he or she is entrusted to protect.  See,  e.g.,  Wright v.  
Estelle, 572 F.2d 1071, 1084 (5th Cir. 1978) (en banc) (Godbold, J., dissenting) (observing that 
attorney acted as a “shield bearer” – if not also a sword-wielding Gideon – who could not leave 
unprotected the client whose rights he was designated to safeguard).     
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confidentiality of informationthat is provided by clients, prepared by their counsel or otherwise 

gleaned during the course oflegal representation.74 FLA. B.J. 13, March 2000, at 11 (citing, inter  

alia, ABA/BNA Lawyers’ Manual on Professional Conduct, 55:301-302).  To do so, it draws 

upon three distinct but interrelated bodies of law: the law of agency and rules regulating the 

conduct of theBar, the attorney-client privilege;andthe doctrine of work product immunity.Id. at 

11; RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS ch. 5, intro. note (current through Aug. 

2012).

With  respect  to  agency  and  the  rules  regulating  the  conduct  of  the  Bar,  with  few 

exceptions,  the  Florida  Rules  of  Professional  Conduct  prohibit  counsel  from revealing  any 

information relating to the representation of a client:  “A lawyer shall not reveal information 

relating to representation of client except as stated in subdivisions (b), (c), and (d),12 unless the 

client gives informed consent.”  FLA. R. PROF’L CONDUCT 4-1.6;  cf.  Oath of Admission to The 

Florida  Bar  (“I  will  maintain  the  confidence  and  preserve  inviolate  the  secrets  of  my 

clients. . . .”).  This imperative “applies not merely to matters communicated in confidence by the 

client but also to  all information relating to the representation,  whatever its source.”FLA. R. 

PROF’L CONDUCT 4-1.6 cmt. (emphasis added).As this comment suggests, the administration of 

justice  is  dependent  on  the  trust  and  confidence  that  the  public  has  in  providing  complete 

information in regard to a legal matter:

The lawyer is part of a judicial system charged with upholding the 
law. . . .

12

1

 Apart from potentially subdivision (d), these exceptions are clearly not applicable in this case. 
SeeFLA. R. PROF’L CONDUCT 4-1.6 (b) (requiring disclosure of confidential information to prevent 
client’s commission of a crime, death or substantial bodily harm), (c) (permitting a lawyer to 
reveal confidential information in certain limited circumstances, such as a controversy between 
the lawyer and client), and (d) (permitting exhaustion of all appellate remedies before revealing 
confidential information pursuant to an order of a lower tribunal). 
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A fundamental principle in the client-lawyer relationship is that, in 
the absence of the client’s informed consent, the lawyer must not 
reveal  information  relating  to  the  representation.  .  .  .   This 
contributes  to  the trust  that  is  the hallmark  of  the client-lawyer 
relationship.   The  client  is  thereby  encouraged  to  seek  legal 
assistance and to communicate fully and frankly with the lawyer 
even as to embarrassing or legally damaging subject matter.  The 
lawyer needs this information to represent the client effectively. . . . 
Almost  without  exception,  clients  come  to  lawyers  in  order  to 
determine their  rights  and what  is,  in  the complex  of  laws and 
regulations,  deemed  to  be  legal  and  correct.   Based  upon 
experience, lawyers know that almost all clients follow the advice 
given, and the law is upheld.

Id. 

While perhaps less broadin scope than the protection afforded by the law of agency and 

rules regulating the conduct of the Bar,compare FLA. R. PROF’L CONDUCT 4-1.6 withFLA. STAT. § 

90.502, the attorney-client privilege plays no less significant and historic a role in safeguarding 

client confidentiality and the administration of system of justice.See,  e.g.,  Am. Tobacco Co. v.  

State, 697 So. 2d 1249, 1252 (Fla. 4th DCA 1997) (“The attorney-client privilege is the oldest 

confidential communications privilege known in the common law.  It is therefore not only an 

interest long recognized by society but also one traditionally deemed worthy of maximum legal 

protection.”) (citations and quotations omitted); accord United States v. Zolin, 491 U.S. 554, 562 

(1989).   In  Florida,  the  attorney-client  privilege  shields  a  client  –  or  his  lawyer  when  the 

privilege  is  invoked  on  the  client’s  behalf,  FLA.  STAT. § 90.502(3)(e)  –  from 

disclosingconfidential  communications  between  the  attorney and client  that  are  made in  the 

rendition of legal services provided to the client.FLA.  STAT. § 90.502(2).  The purpose of the 

privilege serves not only private interests, but elemental public ends: 

Its purpose is to encourage full and frank communication between 
attorneys  and  their  clients  and  thereby  promote  broader  public 
interests  in  the observance of law and administration of  justice. 
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The  privilege  recognizes  that  sounds  legal  advice  or  advocacy 
serves public ends and that such advice or advocacy depends upon 
the lawyer’s being fully informed by the client.  The privilege rests 
on the need for the advocate and counselor to know all that relates 
to the client’s reasons for seeking representation if the professional 
mission  is  to  be  carried  out.   The  privilege’s  purpose  is  to 
encourage clients to make a full disclosure to their attorneys.

Am. Tobacco Co.,  697 So. 2d 1249, 1252 (internal citations and quotations omitted);  accord 

Upjohn Co. v. United States, 449 U.S. 383, 389 (1981); Trammel v. United States, 445 U.S. 40, 

51 (1980); Fisher v. United States, 425 U.S. 391, 403 (1976).

Of the three areas of law tasked with protecting the confidentiality of information that is 

crucial to the adversarial administration of justice, perhaps none is more vigilant – in appropriate 

circumstances – than the doctrine of work product immunity.13  As the Fifth District Court of 

Appeal has aptly summarized:

More  than  fifty  years  ago,  the  United  State  Supreme Court,  in 
Hickman  v.  Taylor, 329  U.S.  495,  67  S.Ct.  385,  91  L.Ed.  451 
(1947), held that oral statements made by witnesses to an attorney 
in the course of the litigation process are absolutely privileged and 
nondisclosable under what has come to be known as work product 
protection. The court wrote in that case:

But as to  oral statements made by witnesses to ... 
[the attorney], whether presently in the form of his 
mental  impressions  or  memoranda,  we  do  not 
believe that any showing of necessity can be made 
under the circumstances of this case so as to justify 
production.  Under  ordinary conditions,  forcing an 
attorney  to  repeat  or  write  out  all  that  witnesses 
have  told  him  and  to  deliver  the  account  to  his 
adversary gives rise to grave dangers of inaccuracy 
and  untrustworthiness.  No  legitimate  purpose  is 
served by such production. The practice forces the 

13

1

 In Florida, the doctrine of work product immunity (or the work product privilege) grew out of 
the common law but, in part, is now set forth by rule.  See Dodson v. Persell,  390 So.  2d 704 
(Fla. 1980); Surf Drugs v. Vermette, 236 So. 2d 108 (Fla. 1970);FLA. R. CIV. P. 1.280(b)(3); FLA. 
R. CRIM. P. 3.220(g)(l).
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attorney to testify as to what he remembers or what 
he  saw  fit  to  write  down  regarding  witnesses' 
remarks.  Such  testimony  could  not  qualify  as 
evidence;  and  to  use  it  for  impeachment  or 
corroborative  purposes  would  make  the  attorney 
much less an officer of the court and much more an 
ordinary witness.  The  standards  of  the  profession 
would thereby suffer.

Id. at 512-513, 67 S.Ct. 385 (emphasis added.)

As for oral statements taken by attorneys from witnesses, 
Florida  courts  have  repeatedly  and  consistently  held  that  the 
contents of these interviews are nondisclosable work product. See 
Eagan  v.  DeManio,294  So.2d  639  (Fla.1974)  (investigative 
interviews  of  witnesses  by state  prosecutors  are  work  product); 
Olson v. State, 705 So.2d 687, 690 (Fla. 5th DCA 1998) (“[t]he 
oral and unrecorded statements of witnesses to a state attorney are 
privileged as work product and not subject to discovery”); State v.  
Rabin, 495 So.2d 257, 260-61 (Fla. 3d DCA 1986) (oral statements 
in a pretrial interview between criminal defendant's former spouse 
and his defense counsel “constituted protected work product”).

Opinion  work  product  involves  a  lawyer's  impressions, 
conclusions,  opinion  and  theories  of  her  client's  case.  Opinion 
work product is an absolute, or nearly absolute, privilege.  Rabin. 
Fact work product concerns what the attorney did and what she 
learned in her role as attorney. As the name suggests, fact work 
product is factual information which pertains to this client's case 
prepared  or  gathered  in  connection  therewith.  Id., 495  So.2d at 
262.

The fact  work product is discoverable only if the parties 
seeking this work product show the court: (1) the need for this fact 
work product to prepare a party's case; and (2) that, without undue 
hardship, the party is unable to obtain the substantial equivalent of 
this  fact  work  product  by  other  means.  Thus,  “need”  and 
“hardship” elements must be alleged in the motion to compel and 
established to the court's satisfaction at an adversarial hearing.

This  need  and  hardship  must  be  alleged  in  the 
motion to compel.  State Farm Mutual Automobile  
Ins. Co. v. LaForet, 591 So.2d 1143, 1144 (Fla. 4th 
DCA 1992).  Because  respondents'  motion  below 
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contains no claim that the factual information in the 
memorandum  is  needed  for  the  forthcoming 
evidentiary hearing or that  the information cannot 
be obtained from any other  source without  undue 
hardship,  the  motion  was  facially  insufficient  to 
compel production and should have been summarily 
denied. Id. at 1144....

Whealton v. Marshall, 631 So.2d 323, 325 (Fla. 4th 
DCA 1994). . . .

To compel an attorney to divulge her fact workproduct absent both 
allegations and proof of needand hardship would put the diligent 
attorney  in  theposition  of  working  on  behalf  of  her  opponent. 
Itwould  seriously  damage  or  destroy  a  relationship  oftrust, 
confidence, and respect between the attorneyand her clients. There 
would be no reason for thelegal profession to exist as an integral 
arm of theAmerican justice system. 

Horning-Keating v. State, 777 So. 2d 438, 443-45 (Fla. 5th DCA 2001).14

C. Rule  3.220(h)  –  Florida’sLimited  Procedural  Right  to  TakeDiscovery 
Depositions of Certain Witnesses in Criminal Proceedings

Inasmuch  as  there  is  no  constitutional,  common  law orstatutory  right  for  a  criminal 

defendant take discovery depositions,  see,  e.g.,  State v. Lampp, 155 So. 2d 10, 12-13 (Fla. 2d 

DCA 1963); cf. Weatherford v. Bursey, 429 U.S. 545 (1977) (“There is no general constitutional 

right to discovery in a criminal case. . . .”), the only basis for criminal defendants in Florida to 

take discovery depositions is Rule 3.220, Florida Rules of Criminal Procedure.FLA. R. CRIM. P. 

3.220(h)(1) (providing that discovery depositions may be taken after the filing of the charging 

document, but limiting class of potential deponents to only persons “authorized” by Rule 3.220 

as a whole).  While Florida is one of only a handful of states that permit defendants to take 

14

1

AccordPrudential v. Fla. Dep’t of Ins.,   694 So.2d 772 (Fla. 2d DCA 1997)  ;  Intercontinental  
Properties v. Samy,   685 So.2d 1035 (Fla. 3d DCA 1997)  ; North Broward Hosp. Dist. v. Button, 
592  So.2d  367  (Fla.  4th  DCA 1992);  Zaban  v.  McCombs,  568  So.  2d  87  (Fla.  1st  DCA 
1990)Dade County School Bd. v. Soler By and Through Soler,   534 So.2d 884 (Fla. 3d DCA   
1988). 
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limited discovery depositions in criminal proceedings, Rule 3.220 contains significant limitations 

designed to curtail abuse of the deposition process.  See, e.g., In re Amendment to Fla. Rule of  

Criminal Procedure 3.220(h) & Fla. Rule of Juvenile Procedure 8.060(d), 681 So. 2d 666, 667 

(Fla.  1996)  (adopting  what  remains  today,  in  relevant  part,  as  the  framework  for  Florida’s 

criminal deposition process and noting: “[W]e adopt the attached amendments to rule[] 3.220 . . . 

in the hope of further curtailing abuse of the deposition process.”); cf. State v. Lopez, 974 So.2d 

340(Fla. 2008).

One of the principal limitations in Rule 3.220 is the classification of potential deponents 

into designated categories and the varying thresholds which must be met before certain witnesses 

can be deposed.  Committee Note to 1996 Amendment.  More specifically, the State mustlist “all 

persons known to have information that may be relevant to any offense charged or any defense 

thereto,”FLA.  R.  CRIM.  P. 3.220(b)(1)(A) (emphasis  added),and designate  each personlisted as 

being  either  a  “Category  A,”“B”  or  “C”  witness.FLA.  R.  CRIM.  P. 3.220(b)(1)(A)(i),  (ii), 

(iii).15While therule does not require the defendant to designate witnesses into any particular 

categories, the defendant still must list “all witnesseswhom the defendant expects to call at the 

trial or hearing.”  FLA. R. CRIM. P. 3.220(d)(1)(A).

15

1

 Given the continuing duty to disclose additional witnesses imposed by Rule 3.220(j) and the 
requirement that “all persons” must be designated by the State as being a Category A, B or C 
witness, absent a potential violation of the rule, it is axiomatic that a person known to the State to 
have relevant information could never be an “unlisted” witness.
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With few exceptions, only Category A witnesses– the most essential witnesses16 – may be 

deposed without leave of court.  FLA. R. CRIM. P. 3.220(h)(1)(A).Category B witnesses17require a 

showing of good cause,  FLA. R. CRIM. P. 3.220(h)(1)(B); andunless the court determines that a 

Category C witness should be listed in a different category, Category C witnesses18cannot not be 

deposed.FLA. R. CRIM. P. 3.220(h)(1)(C).

According  to  the  Criminal  Rules  Committee,  these  categories  and  restrictions  are 

intended to curtail discovery abuse, increase the likelihood of early case resolution and, in the 

event a case cannot be resolved after the depositions of Category A and B witnesses, to empower 

trial judges to determine which additional depositions – if any – may be necessary for pretrial 

preparation:  

The amendment was in response to allegations of discovery abuse 
and a call for a more cost conscious approach to discovery by the 
Florida Supreme Court. . . .

If  a  case  cannot  be  resolved  early,  the  committee  believes  that 
resolution of typical cases will occur after the depositions of the 
most essential witnesses (category A) are taken.  Cases which do 
not resolve after the depositions of Category A, may resolve if one 
or  more  category B witnesses  are  deposed.   If  the  case  is  still 

16

1

 Category A witnesses include: eye witnesses, alibi witnesses, witnesses who were present 
when  a  recorded  or  unrecorded  statement  was  taken  from or  made  by  a  defendant  or  co-
defendant,  investigating officers,  Brady  witnesses,  child hearsay witnesses and certain expert 
witnesses.  FLA. R. CRIM. P. 3.220(b)(1)(A)(i).

17

1

 Category B witnesses include:  “All witnesses not listed in either Category A or Category C.” 
FLA. R. CRIM. P. 3.220(b)(1)(A)(ii).

18

1

 Category C witnesses include:  “All witnesses who performed only ministerial functions or 
whom the prosecutor does not intend to call at trial and whose involvement with and knowledge 
of the case is fully set out in a police report or other statement furnished to the defense.”  FLA. R. 
CRIM. P. 3.220(b)(1)(A)(iii).
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unresolved, it is probably going to be a case that needs to be tried. 
In that event, judges may determine which additional depositions,  
if any, are necessary for pretrial preparation.

Committee Note to 1996 Amendment (emphasis added).

Notwithstanding  the  foregoing,  Rule  3.220  provides  that  a  defendant  may  take  the 

deposition of any “unlisted” witness who has information relevant to the offense charged.  FLA. 

R.  CRIM P. 3.220(h)(1)(A).   Irrespective,  though,  of  a  criminal  defendant’s  right  to  take  a 

discovery deposition in a criminal proceeding, such depositions cannot be used as substantive 

evidence at trial and may instead only be used for the purpose of contradicting or impeaching the 

testimony of the deponent.  FLA. R. CRIM. P.3.220(h)(1) (“Any deposition taken pursuant to this 

rule may be used by any party for the purpose of contradicting or impeaching the testimony of 

the deponent as a witness.”);  see also,  e.g.,  State v. James, 402 So. 2d 1169, 1171 (Fla. 1981) 

(construing identical language in former Rule 3.220(d) and holding “discovery depositions may 

not be used as substantive evidence in a criminal trial.”); cf. State v. Lopez, 974 So.2d 340(Fla. 

2008). 

IV. DISCUSSION

Even assuming that Attorney Crump could be considered an “unlisted” witness within the 

meaning of Rule 3.220 (as opposed to a witness listed by the Court), Defendant has failed to 

make even a threshold showing as to his need to depose counsel for the victim’s parents or to 

discover any part of Attorney Crump’s work product.  His Motion must therefore be denied. 

Deposing  counsel  –  and,  in  particular,  opposing  counsel  –  is  a  demoralizing  and 

extraordinary practice that will  rarely be justified in any proceeding.Hickman,  329 U.S. 495, 

511-13;  Shelton v. Am. Motors Corp., 805 F.2d 1323, 1327 (8th Cir. 1987);State v. Donaldson, 

763 So. 2d 1252, 1254 (Fla. 3d DCA 2000);  see also, e.g.,  Am. Fed’n of State, Cnty. & Mun.  
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Emps.  (AFSCME)  Council  79  v.  Scott,  277  F.R.D.  474,  478-79 (S.D.  Fla.  2011);  Eagan  v.  

DeManio, 294 So. 2d 639, 640 (Fla. 1974).19  In the rare instances in which it is permitted, the 

movant  must  first  demonstrate  that  he has  exhausted  less  intrusive  means  of  discovery;  the 

sought-after  information  is  relevant  and  not  privileged;  and  the  sought-after  information  is 

crucial to the preparation of his case.  Id.  The naked and generalized assertions of Defendant’s 

threadbare motion fail to demonstrate that any of these requirements have been met.

At best, Defendant simply asserts in his Motion that he has a procedural right to depose 

Attorney Crump as if he were other “unlisted” witness pursuant to Rule 3.220(h)(1)(A), (Mot. at 

2-3);  that  in  order  to  depose  “several  important”(but,  apart  from  Witness  8,  otherwise 

unidentified)  witnesses who may or  may not  be Trayvon’s  parents – clients  whom Attorney 

Crump will  be  defending  at  depositions  to  be  taken  by Defendant’s  counsel  in  the  coming 

weeks– Defendant must “first” depose Attorney Crump, (Id. at 2);20 and that, based on certain 

unspecified public statements, Defendant’s counsel has learned Attorney Crump has unspecified 

but  nevertheless  relevant,  non-privileged  information  concerning  the  offenses  with  which 

19

1

 To  the  extent  the  four  cases  relied  upon  by  Defendant  could  be  construed  to  suggest 
otherwise,  they are  distinguishable,  devoid  of  ratio  decidendi  or  otherwise  inapposite  in  the 
circumstances of this proceeding.  See (Feb. 13, 2012 Defendant’s Mot. to Compel at 1-5) (citing 
Nucci v. Simmons, 20 So. 3d 388 (Fla. 2d DCA 2009); City of Oldsmar v. Kimmins Contracting, 
805 So. 2d 1091 (Fla. 2d DCA 2002); Young, Stern & Tannenbaum, P.A. v. Smith, 416 So. 2d 4 
(Fla. 3d DCA 1982); Spector v. Alter, 138 So. 2d 517 (Fla. 3d DCA 1962).  

20

2

 As with the rest of his Motion, Defendant is silent as to why Attorney Crump’s deposition 
must be taken in advance of these other witnesses.  Presumably, however, Defendant has no 
intention of inquiring into any privileged matter concerning Attorney Crump’s representation of 
Trayvon’s parents or his estate, (Mot. at 4), and will accordingly not glean any information that 
could potentially drive a wedge between Attorney Crump and his clients when Attorney Crump 
sits  across  the  table  from Defendant’s  counsel  in  the  coming  weeks  to  defend  his  clients’ 
depositions.          
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Defendant has been charged.  (Id. at 3-4).  On their face, these assertions fall woefully short of 

justified any deposition of Attorney Crump. 

Nor would they overcome the heavy burden required to discover any part of Attorney 

Crump’s work product – irrespective of whether Attorney Crump could not be deemed “opposing 

counsel”  for purposes of  this  proceeding.   See,  e.g.,  Horning-Keating,  777 So.  2d 438,  445 

(citing,  inter alia,  Prudential,   694 So.2d 772 (Fla. 2d DCA 1997)   (bare assertions of need and 

undue hardship are insufficient to require the production of work product);  Samy,   685 So.2d   

1035 (Fla.  3d DCA 1997) (party seeking discovery had ability to  obtain information sought 

through other channels);North Broward Hosp. Dist.  v.  Button,   592 So.2d 367 (Fla.  4th DCA   

1992) (a showing of need and undue hardship must include specific explanations and reasons; 

unsworn assertions of counsel are insufficient)); see also, e.g., State Farm Mut. Auto Ins. Co. v.  

LaForet, 591 So. 2d 1143 (Fla. 4th DCA 1992);Adventist Health Sys.-Sunbelt, Inc. v. Lake, 556 

So.  2d  819  (Fla.  5th  DCA 1990).   Perhaps  more  importantly,  in  choosing  to  rely  on  bare 

assertions and failing to make a required showing prior to hearing set for February 22, 2013, 

Defendant has arguably waived his ability to amend his request for relief.  See, e.g., FLA. R. CIV. 

P. 1.2180(b)(2).

In short, Defendant has not even attempted – let alone made – any sort of showing that 

would justify deposing Attorney Crump in the  circumstances  of  this  case.   Accordingly,  his 

Motion to Compel must be denied.

V. CONCLUSION 

For the foregoing reasons, the Court should not countenance the efforts of this victim’s 

admitted killer to prepare his defense on the borrowed wits of his parents’ attorney.  
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WHEREFORE, non-party Benjamin L. Crump, Esq. respectfully requests that the Court 

enter an order denying Defendant’s February 12, 2012 Motion to Compel and providing such 

further and appropriate relief as the Court may deem just and proper.  

Dated:  February 20, 2013.

Respectfully submitted,

____________________________________
Bruce B. Blackwell, Esq.
Florida Bar No.: 0190808
KING, BLACKWELL, ZEHNDER& WERMUTH, P.A.
25 E. Pine Street

P.O. Box 1631
Orlando, Florida 32802
Telephone No.: (407) 422-2472
Facsimile No.: (407) 648-0161
Primary Email: bblackwell@kbzwlaw.com
Secondary Email: courtfilings@kbzwlaw.com

Counsel for Non-Party Benjamin L. Crump, Esq.
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